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IN THE SERVICE OF THE REPUBLIC

It is a privilege to address this group of leaders
of our republic.

There is no doubt that you are that,

although you and I may be biased in favor of the bar.
The shat ts directed at our profession throughout the
history of our society of advocates and scriveners can be
treated either as a recognition of leadership or a warning
of bias
Edmund Burke,

in describing the reasons for troubles

with the colonies, gave some emphasis to the large number
of lawyers--"acute, inquisitive, dextrous, prompt in attack,
ready in defense, and full of resource."

Later Burke was

less complimentary in describing the role of lawyers in the
French revolution, but needless to say he found them no less

troublesom~ . An anonymous ~ssayist, opposing the adoption
of the American Constitution and wickedly signing himself
"A Federalist" when he was the opposite, complained that
"lawyers in particular keep up an incessant declamation for
its adoption; like greedy grudgeons they long to satiate
their voracious stomachs with the golden bait."
one day a research project for your
all these delightful sayings.

Founda~ion

I assume
will list

It will make a big book.

-
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I was surprised when I found in your program that
the title of my talk tonight was "In the Service of the
Republic."

I do not recall, although it is possible

that it happened in the rush of doing, that the title
came from me.

Somehow it has a pretentiousness to be

properly reserved for law school deans or university
presidents.

I accept the title, since, I hope it is

not presumptuous for me to say, this is the way you should
see yourselves, and I am certain you do.

The idea of our

republic is that we are all in its service.
of our profession we are all public citizens.

As members
We all take

part in the effort to have the republic serve and represent
the citizenry and the common good.

The responsibility and

opportunity are not the sole possession of lawyers.

The

Periclean ideal of citizenship--no matter how impossible for
us and for Pericles to achieve--is central to our society.
Surely it is central to our profession.

The responsibility

and opportunity are certainly not reserved for those who
happen to be in government where under some popular notions,
which I trust are wrong, there may be even some loss of
freedom and llonor, which are after all essential ingredients
for a serving leadership.
The lawyer's service is frequently regarded as in
the adversary model.

I have been cautioned on several

during the last year that the office I

l

occasio~

now hold is supposed
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to be an adversary one.

I
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was told this by some when the

Department of Justice took the admittedly unusual step of
not only filing a brief in the Supreme Court in defense
of the Federal Elections Commission, for most, although
not all of the provisions of the Act, but also filing an
impartial amicus brief as well.

I was told this also when

I gave an Attorney General's opinion, as I am bound by
statute to do, to the Secretary of Conunerce.

The opinion,

it was said, need not be taken seriously because, coming
from the Executive Branch, it was necessarily special
pleading.

The conceptions of the lawyer as agent or

representative of the client or as servant of the rule
and processes of the law arc, as we well know, not simple.
The characterizations do not quite fit because the roles
of the lawyer are many.

The prosecutor, we are told, may

strike hard blows but not foul ones, but this hardly adequately
describes even the prosecutive function.

Be that as it

may, our entire legal system is sometimes described as an
adversary one.
arguments,

The paradigm is the trial in which the

the facts, and the methods of presentation which

will help win are advanced, and those which might help lose
are subdued, or subdued to some extent, by both sides.

The

process is one which, when it works, has the merit of defining
the issues and reaching a decision.
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In spite of frequent criticisms, including those
by judges of lawyers said to be ill-prepared for the
task, and others who find the process wasteful or not
the best for truth finding, this kind of proceeding is,
I think, much admired in our society.

Indeed the modern

form of a public debate on policy issues sometimes assumes
the style of a moot trial, which apparently is thought to
enforce more discipline, perhaps drama, than the exchange
of discourses of an older day.

The decline of rhetoric and

eloquence somehow has made the structure of a trial more
appealing during the very period when science and its
methods of research for its own purposes are claimed to
go in the opposite direction.

On entering my office, I

am greeted every day by the slightly ambiguous inscription-ambiguous in part since the words are in a small rotunda,
and one can begin the sentence at different places--"The
United States wins its point whenever justice is done its
ci tizens in the courts."

I am also forced to take note of the

fact that when one enters the Attorney General's office, one
faces a rather large mural showing "Justice Liberated," but
as one leaves one sees a large mural showing "Justice
Enslaved."

I wish it were otherwise.

I take it both the

murals and the inscription are admonitions to give care,
quality, and direction to the adversary process.

sun
-
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It is not strange, I suppose, that the modern view
of our society is that it is, after all, composed of
conflicting groups and their protagonists.

Our form of

government, with its checks and balances, was created in
recognition of this and to curtail the power of factionalism.
Roscoe Pound built a view of jurisprudence
interests pressing for recognition.

~n

the basis of

The formation of our

Constitution and its development have recognized not only
this kind of interest, but the particular desire for power
which governmental roles themselves induce.

Nevertheless,

our Constitution, with all the wariness it reflects concerning
man's nature, came from the age of enlightenment with its
hope--perhaps faith--in reason.

But in our special kind of

scientific period, which has tended to avoid the normative-and this creates a special problem for law, which, after
all, is at least in part normative--there has been an
inclination (I think this is changing) to describe everything that goes on,- viewing the structure of affairs in
action, in terms of power relationships or automatic
reactions.

It is, of course, possible to do this since

it is one way, although, depending on what power means,
an incomplete way, of looking at the world.

The position

diminishes reason, disparages the ideal of the

co~non

or

public good, adds legitimacy to the notion that law is only
one more instrument among many to be manipulated.

Then,
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too, the products of our scientific age and their uses add
greatly to the means for effective propaganda and to other
techniques for gaining advantage.

I suppose it is not

strange that our view of the struggle of self-interests,
real or induced, is somewhat self fulfilling.

It builds

easily upon the pragmatic strain among us with its inherent
cynicism, even though the events of the last thrity-five
years indicate that one should not count on cynicism to
combat passion.

John Austin in his Province of Jurisprudence

Determined remarked that, "It was never contended or
conceited by a sound orthodox utilitarian, that the lover
should kiss his mistress with an eye to the common weal."
I suppose it is one of the tenets of the operators of
our manipulative society that this result would not be
and never has been beyond reach.
The events of the last twenty-five years--perhaps
longer--culminating in the governmental crisis of a few
years ago, greatly enhanced the view that no matter how
things may

~ppear,

the struggle for power is what is

truly ~nd only genuine.

The fact that there was a crisis

might suggest an effective limitation upon that struggle as
the sole standard and motivation for conduct.

It is in any

event an oversimplification, but the point is that it
came to be believed.

Today one has to argue that the

501
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appearance of conflict is not necessarily the whole

or

even that the absence of the appearance does not mean
something is being concealed.

One example is that almost every

issue today at the Federal governmental level is described as a
It mayor

conflict between the executive and the legislature.
it may not be.

Another example is that the public

p~ess,

clothed

as it properly is in the mantle of the First AmendMent, now so
frequently sees itself totally committed to this adversary view
of life.

Since no institution is as sensitive to criticism as is

the press, I state this example with some trepidation, or perhaps
assurance that I will be misunderstood.

I do so only because,

as I will say later, the responsibilities and powers of the press
and other forms of communication are important and awesome.

The

point is not the role of the press as investigative reporter or
essayist, or the constitutional mandate against its

abridge~ent.

It is rather the choice of the role as adversary rather than as
critic, because .recent history is thought to have
necessary.

~ade

this choice

Samuel Johnson, as one might expect, in his dictionary,

said some unpleasant things about critics.

He defined a critic

as a "snarler or c(l.r.per" but he also recogni:>ed a critic as an
"examiner,

II

or as "a judge," or even as "a man apt to fin1 fa 1J. .lt."

The adversary, on the other hand, in his dictionary, '"'as "an
opponent, an antagonist, an enemy, 0enerally applied to those that
have verbal or'judicial Cluarrels."

.

"It may sometimes imply an

open profession of enmity," he wrote, usinG as an example the

-8 -

sentence, "A secret enemy is worse than an open adversary."
This conception of the role of the press is, I think, a sign of
these days, although I believe it is changing.
The laws of the united States, as they are in action, for
reasons well understood, have furthered this sense of adversarineB~
~

A law against discrimination hovers on the edge of becoming a
law for discrimination, not to correct past wrongs but because
society is seen, not as composed of individuals with talents and
rights, but as a series of groups vying for power.

And this has

come to be regarded as one of the uses of law, in litigation and
otherwise, without, however, a legislative or constitutional
confrontation of the values which are involved.

In the interstices

of the law are found the weapons to fight these battles of public
policy, not just as to discrimination but also as to the allocation
of resources and the determination of the forums for decision.
Political theory

sometimes argues for the formal representation

of interest groups, chosen for them and exclusively by them in
parliamentary assemblies.

We have rejected this idea of corporate

syndicalism for legislatures but recreated it for the law at large
and particularly for the courts.

The history of law can be

written this way, but, in the cycle of history, the trend is
accentuated in our time.
Popular governments are prone to cycles.
strengths as well as their weaknesses.

It is one of their

In the confused days

between the end of the Revolutionary War and the Constitutional

502
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Convention George Washington wrote, "We are apt to run from one
extreme to another."

The Constitution was intended to form a

government which recognized, moderated, but did not entirely do
away with this tendency.

We are in such a period of cyclical

reaction today, justifying what we do now as a kind of getting
even with the events of prior years.
of the game of victims and losers.

This in itself is another form
We are adversaries not only

with ourselves, but also with the past.
This seems some distance away from the spirit of the Founders
of the Republic, who did not overestimate the nature of man, or
minimize the difficulties in which they found themselves, who had
many disagreements but were thoughtful about their attempts at
resolution.

"We have probably had too good an opinion of human

nature in forming our confederation," George \1ashington wrote.

In

the midst of the Constitutional Convention, Benjamin Franklin was
moved to say, "We indeed seem to feel our own want of political
wisdom, since we have been running around in search of it.
have gone back to ancient history.
States .

.i

We

we have viewed modern

. but find none of their constitutions suitable to our

circumstances.

Groping as it were in the dark

"

But from this

assemblage which knew it had a serious task to perform, and which
could write about the probLems with explicitness and ~loquence,
there carne, as Charles Beard wrote, more than a bundle of compromises.

It was "a mosaic of second choices accepted in the interest

of union and the substantial benefits to flow from union."

It was

a convention in which necessity and discussion made a difference.

- 10 At the time of the Convention and for many years thereafter,
as has been noted, there was a special quality to American law.
Because of the method of training, or, we might say, non-training
of lawyers, there was an emphasis on general principles, both of
law and of government, and on the practical necessities and the
customs which had been developed and were changing.

There was

guidance also of a sense of history and a feeling of destiny.

t~e

I

have taken advantage -- and beg your indulgence on this point
unnecess~

of this bicentennial year to give some impression, quite
in this group of the thought and words of that period.

In a

country which for some reason not clear to me knows so little
history as we do, a recollection of that period represents an
opportunity, but we may end up with echoes from that time and the
impressions of the present, without much conception of what
in between, even ten, twenty, or thirty years ago.

happ~J

We are the

capti ves of, and are only learning to master, forms of communicat::
which impose upon us a kind of existentialism, an immediacy whicj
does not have the reality of discussion or the wider historical
sense.

That this should happen in a country which has more forma!

education widely distributed than has ever been the case is not
odd as it sounds.

Education never ends or it dies; it is not

a!

ea~

to achieve, and half education, like half truths, represents at
least the same challenge tod3y and probably more so, as did

t~e

necessity for an educated citizenry in the much smaller country
of four million people two hundred years ago.
History, like la\i ::md economics, is not everything.

But one

5U.1
- 11 may pause to consider the oddity of the one-dimensional character
of much present discussion.

The abuses of investigatory agencies

over at least the last two decades, while real and cause for
alarm, are viewed as if they existed outside of time or as if
they had all Occurred today, tilUS removing from critical scrutiny
the most important factor:

namely,

the environment in which they

took place -- an envirollment which, it must be said, has a habit
of reappearing at various intervals in the life of the

R~public,

starting, perhaps, with the Alien and Sedition Laws of 1789, but
really before.

One only has to think of Madison's letter to

Jefferson in March, 1786, secretly planlling the constitutional
convention and expressing his concern:

"I saw during the late

assembly of the influence of the desperate circumstances of
individuals on their public conduct to admonish me of the possibility
of finding in the council of some one of the states fit instruMents
of foreign machinations."
Or think of the problem of secrecy.

Article~ of Confedeiation met in private.
secret conclave."

The Congress of the
It was called a "dark and

So did the Constitutional Convention, which

required a pledge of confidentiality as to its proceedings, and
which, in order to prevent leaks, watched Franklin with particular
care.
Adams:

Jefferson, who was not present, complained in a letter to
"I am sorry they began their deliberations by so abominable

a precedent as that of tying up the tongues of their members.

- 12 Nothing can justify this example but the innocence of their
intentions, and ignorance of the value of public discussion."
But there is at least some reason to believe, sunshine laws to the
contrary, that the new Constitution could not have been created
under any other circumstances.

There are many other examples of

footnotes on subjects now current, including the covert action

~

France, which perhaps made this Republic possible, and the refusal
of Washington, noted in his diary, to consult with the Senate on
the "places to which it would be necessary to send persons in the
Diplomatic line" because "they have no constitutional right to
interfere" and "i t might be impolitic to draw it into a precedent.'
or the better-known example of refusing to provide the House with
the background papers on Jay's treaty with Britain.

"1

This is not

say that history should repeat itself but rather that i t might

~'!,

1

us from the surprise which dulls reflection.
There is no hidden agenda in this discourse.

Rather I seek

1

emphasize one attribute of the kind of government, republic, and
society it was hoped we could be.
society which moved by reason.

It was to be a government

a~

The Revolutionary War, it was

thought, had itself spread among the Americans a greater knowled9'
of the science of government.

We should not relegate to extinct

Fourth of July addresses the brash affirmation of Joel Barlow,
American poet and statesman who later settled not too gloriously
matter of ?ayments for trade on the Barbary Coast, when he

I

U

r: f
I
J
- 13 proclaimed in 1787 "the present is an age of philosophy and
America the empire of reason."

The Federalist Papers reflect the

view that there was a new science of government.

The belief came at

a fortunate time so that it could be later reaffirmed by other
examples of the progress made through the miracle of evolution and
the discovery of new principles.

The ability, the willingness, the

freedom to exchange ideas and to discuss were extremely important.
So Mill wrote in On Liberty:

"lvhen there is a tacit convention tha t

principles are not to be disputed; where the discussion of the
greatest questions which can occupy humanity is considered to be
closed, we cannot hope to find that

generall~

high scale of mental

activity which had made some periods of history so remarkable."
So Bagehot, the English economist, applying Darwin's theory of
evolution, wrote that it was government by discussion" which
would break the bonds of

ages~

I don't think we need be reminded

of the American dream in this area, but rather to

tak~

heed of

what it requires.
There is a sense, of course, in which it cannot be fulfilled.
Frank Knight,

the great American economist and, I would say,

philosopher, took grim pleasure in pointing out how few real
discussions ever took place.

The udnerstanding and exchange of

ideas, to learn and to change what one knows -- all this is
extremely difficult.

In a pureist sense it hardlv ever happens.

- 14 Yet the measure of the excellence wh ich is reached is of concer:
all of us, and particularly to the nation's laws, which an~
bound to be in considerable part a reflection of the nation's
though t and confusion.
\vashington,

"Hepresen ta ti ve bodies," John Jay wrotc

"will ever be fai thflll copies of l:.ha ir or ig inals,

and generally exhibit a checkered assemblage of vi. rtue and vice
of abilities and weakness."
despondent prediction.
than that.

He was wrollg, of courso, .in his

The Cons t i tutional Convcn Lion did betlB~

But over time a working society, with a broadened

electorate and a representative government, canIlot help but
be elevated or depressed by the general level of knowledge and
spiirit of candor to inquire and to learn and to think and
rethink possessed by the many.
The great experiment which the Federal i s t. Papers proClain'&1
was not so much representative government or checks and
balances wi thin the general or central yovernmellL
recognized these were borrowed ideas.

The Papers

Even the creation of

the Executive, which was the gr.eatest necessity to which the
Constitution responded, was not the distinctive contribution.
Even Jefferson, who was often doubtful about the need for a
strong executive until he became president, \Jas urcrinq the
importance of separating the executive and leyisl.:1l:.i.ve powers.

50'S
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Again Washington records in his diary the closing interview
between the new President and the French Minister.

The French

Minister, according to Washington, said that, "Hitherto he
observed that the Government of this Country had been of so
fluctuating a nature, no dependence could be placed on its
proceedings; which causes foreign nations to be cautious of
entering into Treaties, etc. with the United States.

But

under the present Government there is a head to look up to
and power being put into the hands of its officers, stability
\-lill be derived from its doing."

The originality which the

Federalist Papers claimed was in the application of the
principle of representation through federalism to make possible
an extended republic of great territorial size with a
national authority and many subordinate -- that was the word
used -- governments with their own legislatures and councils
and "their due authority and activity."
Writing about the American republic at the turn of
the century, Barrett Wendell of Harvard described the
strategic and complicated position which law occupied In this
extended republic.

"It is a happy legal notion," he wrote,

"honestly believed by most Americans from the beginning to
this day, that no question can arise which the law does not
cover."

Then he went on to portray the unprecedented com-

plexity of legislation, each state with its constitution,
its legislature, almost every town subject to a legislative

- 16 body.

"This state of affairs has combined with the somewhat

superstitious confidence of Americans in legal forms to cover
the face of the continent with an intricate network of often
conflicting statute law, varying in force from Acts of
Congress to resolutions of aldermanic boards."

He thought a

hasty glance at the incredible confusion of American legislation might mislead a stranger into a belief "that a country
thus fettered must be virtually paralyzed."

But the solution,

he said, is in the system that, as with the constitutions,
confides in the courts the power of interpretation.

The

courts have been anima ted "by a conviction that their duty is
to keep the machinery of society in working order.

In brief I

what has saved America from the benumbing result of excessive
legislation has.
unwritten law."

. been the swift and luxuriant growth of
"If the wording of carelessly drawn, prepos-

terous or conflicting statutes can be stretched into practical
consistency,

~he

Courts may usually be trusted to stretch it.

If statutes prove utterly unpracticable, the Courts will
commonly make this fact so clear as to induce repeal or
amendment."

The least dangerous branch was fulfilling the

role of linchpin, but, more than that, in the government of
the United states.
Considerable progress has been made in the last centufr
to clarify the network of law;

Codes, uniform.laws and the

restatements have helped greatly.

Studies corning from the

Soc;

- 17 American Bar Foundation and from other associations have
provided important background material and reco~nendations.
The course of legislation in some areas has been helped.

The

growth of administrative law and procedures has added to the
intricate pattern.

But in matters of important social policy,

legislatioll is most apt to be incomplete, hortatory, evasive
and irresponsible.

The role of the courts has not diminished.

It has been maanified.

The federal constitution has been

treatec1 in part as legislutive enactment, or in lieu of
le9

islu

tion, and the federil.1 courts have become the mechanism

for the federal presence in state and local governments.

The

opening up of the courts through changes in rules of standing
and class actions have enabled the courts to play il much more
active role in the conflict between interest groups.

That

which cannot be decided 1n the legislature moves to the
courts under the rubric of constitutional doctrine where the
adversary proceeding will be fought out, followed, perhaps,
by a period of court management of local institutions.

The

system no doubt responds to important needs and no doubt is
a spur to progress, but it also works a delay as elected
officials can wait for the time when the blame for action can
be placed upon the intruder.

\'l/hen the council of revision,

which would have included the judges, was debated in the
Constitutional Convention, it was argued that putting the
Courts in this position would lose them the confidence of the

- 18 -

people.

But the present situation freguently places a burden

much hea\"ier upon tile courts, sometimes actin,] on the basis
of legislation, sometimes \dthout it, na\"igating most
difficult areas where a society which must husband its
resources and whicl1 in fact wants to find a

ne~

charter for

human rights has difficult decisions to make.
The point which must be made, I think, is that behind
the courts and behind the legislatures are the influential
mechanisms of society which set or distort the debate, which
enlighten, or by

2

delight in induced or assumed antagonism,

cheapen every discussion so that the
never troubled by later thought.

i~nediate

reaction is

These are harsh words,

too harsh perhaps, but the freedom our society has given does
place a responsibility upon the press and upon the professions, particularly our profession, to clarify the issues,
not in a spirit of antagonists or adversaries -- there are
forums for that

but so that an enlightened public will

understand not the catch words, not the chosen disagreements,
but the basic issues which are involved.

If one believes in

a government by reason or discussion, the victory comes when
there is understanding.
solved, but the beginning

The problems we have are not easily
1.S

made when they are understood.

This is of course much to ask.

But it has a great deal to

do with the role of our country if it is to continue to be
the best hope in government for mankind.
###
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